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No. 18642 
IN THE 


United States Court of Appeals 


POR THE NINTH CIRCUIT 


MiLes CONSTRUCTION Corp., 
Appellant, 

VS. 

HeLen H. DempsTrR, et al., 
Appellees. 


APPELLANT’S REPLY BRIEF. 


Appellant’s Statement of the Case. 


Parenthetically, we call attention to the following 
typographical errors in Appellee’s quotations from the 
Agreement of October 8, 1956, as amended, and from 
Interrogatories and Answers: ‘Thereof’ should read 
“hereof” in the sixth line of the quotation from Para- 
graph 11 on page 2; “2-14” should read “2%” in the 
eighth line on page 4; “and” should read “or” in the 
first line of Subparagraph (b) on page 4; “bond” 
should read “bonds” in the second line of Subparagraph 
3 on page 4; the word “for” should be inserted at the 
end of the first line in Subparagraph (d) on page 4; 
iiewuirst the ain the tiith line of Imterrogatory 6 on 
Mace 6 should be deleted; and “rerurn’ in the third 
line of Interrogatory 25 should read “return.” (Other 
minor typographical errors have been ignored.) 


Our principal quarrel with Appellee’s statement of 
the case is that its quotation of Interrogatories and An- 
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swers out of context in several instances is, or may 
be, confusing, and thereby do, or may, lend some undue 
support to arguments made later in Appellee’s Brief. 


It is undisputed, of course, that the total receipts 


from the Government on the Capehart housing projects 
at Little Rock Air Force Base were $22,611,439.58. 


However, at the bottom of page 6 and the top of 
page 7, Appellee apparently seeks to set the stage for 
an invalid argument that Miles has conceded that all 
costs under the Agreement of October 8, 1956, as 
amended, including the $100,000.00 payable to Locke, 
were not greater than $20,883,505.81 at any time. This 
premise is not supported by the record, whether refer- 
ence is had to the interrogatories or otherwise. The 
record shows that the interrogatories were propounded 
and answered shortly prior to the trial, in 1962, and in- 
clude all adjustments which were made through the 
year 1961. Therefore, when, in answer to Interroga- 
tory No. 23, Miles computed “the base total of all costs 
under the agreement of October 8, 1956, as amended, 
before any inclusion of 2 percent thereof as additional 
cost as provided in the agreements” at $20,883,505.81, 
it was not in any sense “conceding” that at no point 
in the performance of the Contract had the costs laid 
out been greater than this amount. The same applies 
to the answer to Interrogatory No. 29. 


The computation of net return in which Appellee en- 
gages at the top of page 9 likewise is not factual, but 
argumentative, and has a tendency to confuse the is- 
sue. What Appellee has done here is to take the 1962 
figure of costs, exclusive of the 2% of other costs, in 
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the amount of $20.883,505.81, has deducted fron it 
$100,000.00, has added to it 2%. of other costs. and thus 
arrived at $1,412,263.65 as net return and reaches the 
conclusion that net return was 6.25%. The arithmetic 
is good, but the premise is faulty, in that it begs the 
real issue here under consideration. 


Actually, the facts are undisputed that, prior to the 
crediting of the recovery on account of the J.E.H. Con- 
struction Associates-New Aimsterdam Casualty Com- 
pany matter, amounting to $316,792.51, Miles’ costs 
(ineluding $150,000.00 accrued on its books in connec- 
tion with the October 8, 1956, Agreement, as amended) 
was $21,659,500.12 [Ex. BI|. Thus, even if the en- 
tire $150,000.00 plus $19,462.95, as adjustment on of f- 
site overhead, are deducted from this figure, actual costs 
expended remained at $21,490,037.17, yielding net re- 
turn of $1,121,402.42, which is less than 6%. 


Ii we read Appellee’s Brief correctly, it is attempt- 
ing to contend that Miles, in some way, through the 
answers to its interrogatories, has foreclosed the ques- 
tion of consideration of the substantial costs which 
Miles expended, and for which it was partially reim- 
bursed through the J.E.H.-New Amsterdam recovery. 
Such is clearly not the case. 


In truth, the costs were, as shown by Exhibit BI, 
at one point $316,792.51 figher than they were after 
the J.E.H.-New Amsterdam recovery was effected and 
credited, and, only after making all appropriate and 
relevant adjustments, was the figure set forth in the 
Answers to Interrogatories Nos. 23 and 29 arrived at. 
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REPLY TO APPELLEE’S ARGUMENTS. 


IL. 
Introduction. 


As is the case throughout Appellee’s argument, its 
statement of the issues here is a vast over-simplifica- 
tion, and, therefore, an erroneous statement, of them. 
We respectfully refer the Court to the Summary, com- 
mencing at page 21 of our Opening Brief, for what we 
believe to be a correct statement of the issues. 


Reply to Appellee’s Argument II. 


In its pristine form, that which Appellee is saying 
is that where two or more parties agree to dividing 
profits upon a percentage basis, it would be illogical, 
and, therefore, absurd, first so to divide the profits, 
and then deduct one party’s share of the profits so 
divided as an “expense” in arriving at the amount to 
be paid to that party. We agree. 


However, Appellee apparently has misled itself into 
believing that this is the nature of the Agreement which 
is the subject of this litigation. This is not an Agree- 
ment calling for a percentage division of net profits. 
Quite the contrary. It is an Agreement which calls 
for the payment of $100,000.00 if net return to Miles 
is 3%, of more, and, if net return to Miles iss6@een 
more, it calls for the payment of $150,000.00. 


We submit that the paragraph of Appellee’s Argu- 
ment commencing at the middle of page 12, and run- 
ning to the middle of page 13, of its Brief, begs the 
basic question, and, in doing so, utterly fails to sup- 
port Appellee’s conclusion that Miles’ contended for con- 
struction of the Agreement is absurd or illogical. Ap- 
pellee suggests that we “suppose” that the net return 
earned were such that the inclusion of the fee of $100,- 
000.00 as a cost resulted in a net return in excess of 
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6%. This supposition is speculative, and the ques- 
tion which it poses need not be reached in deciding this 
appeal. Hlowever, our position and our argument 
clearly do not suggest the “endless circle reasoning” 
answer which Appellee puts forth. Clearly, a literal 
heading of the Agreement, saying, as it does, that “‘if, 
but only if” the net return to Miles is 6% shall Locke 
receive $150,000.00, would render tenable, if not. ir- 
refutable, the argument that Locke would be entitled 
to more than $100,000.00 only after there had been set 
aside for Miles a full 6% in net return, and, if the ex- 
cess were less than $50,000.00, Locke would get only 
this excess. In any event, however, it is perfectly clear 
that if once “‘net return,” by whatever process of coi- 
putation, passes 3%, at least $100,000.00 on account of 
the Agreenient must be added to costs, if not already 
there, before resolving the next question as to whether 
Locke is entitled to more; that, at the very minimum, 
this $100,000.00 must remain and be considered a part 
of cost in determining whether net return is more or 
less than 6%; and that, only if this projected a net 
feturm ot 6%, or more, would Locke be entitled to 
either (a) $50,000.00 more, or (b) such portion of it 
as remained after crediting to Miles a full 6% called 
for by the Agreement, depending upon how this pre- 
liminary (but here moot) question was resolved. 


Appellee makes no effort whatsoever to answer Ap- 
pellant’s argument that, once it becomes established that 
at least $100,000.00 is payable under the Agreement, 
this must be added to costs and expenses in determining 
net return, for the purpose of ascertaining whether or 
not more than $100,000.00 is payable. Instead, Appellee 
relies on cases so vastly different on their facts, and as 
to which one must strain to find any inference which 
arguably could support Appellee’s position. 
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Appellee first leans heavily on Shields v. Rauche 
Buena Ventura, 187 Cal. 569, 203 Pac. 114. A careful 
reading of this case, together with the same case when it 
was previously on appeal, Shields v. Rancho Buena Ven- 
tura, 38 Cal. App. 696, 177 Pac. 499, demonstrates how 
tenuous is Appellee’s argument that it controls, or is 
even helpful in the case at bar. As an analysis of these 
two Opinions requires a rather extensive quotation from 
them, we are placing this analysis in the Appendix. 


Appellee’s statement at the top of page 14 of its Brief 
is an erroneous one of what the Court held. At page 
575, the Court was determining that, upon a balancing 
of credits and debits, plaintiff was entitled to rerbitrse- 
ment for $1,492.52 invested by him in the project. The 
Court referred to eliminating certain items, including 
salary accrued but not paid, only in the context of con- 
firming plaintiff's right to reimbursement. 


Except for the lonely sentence, referred to out of con- 
text by Appellee, and, in fact, not constituting any 
“holding’’, as asserted by Appellee, both Opinions, and 
all of their implications, are devoid of anything lending 
comfort to Appellee’s position; on the contrary, the two 
Opinions, when read both together and separately, sup- 
port the Appellant's position, for, if any logical parallel 
is to be drawn between the facts and the holdings in 
these Opinions, and the facts and the decision of the 
District Court in the case at bar, it is that S¥me/as 
(the plaintiff) is in a somewhat similar position to 
Miles in the case at bar. Shields was to receive the 
first $1,500.00 per year of the excess of receiptemo cn 
expenditures, and the defendant was to receive anything 
which remained. In the case at bar, Miles was to re- 
ceive 3% of Contract receipts; after 3% had been set 
aside to Miles, Locke was to receive $100,000.00. There- 
after, Miles was to receive an additional 3% of Con- 
tract receipts, and only after it had recetved such ad- 


Se. 


ditional 3% was Locke to be entitled to an additional 


$50,000.00. 


Again, Appellee relics heavily on Bishop v. Kelley, 100 
fale pp. 2d 775, 224 P. 2d 814. An analysis of this 
opinion likewise demonstrates that Appellee’s reliance 
upon it is not only misplaced, but that, if it has any 
teaching, it confirms the position of the Appellant in the 
ease at bar. There, the defendant, Kelley, was to re- 
ceive a salary and 25% of all net profits on all jobs. 
The trial Court laid down the rules under which the ref- 
eree was to take an account between the parties. and 
provided that such account was to consider, as a liability, 
among other things, “. . . the salary paid to defend- 
ant co (lialics added.) By implication, at least, 
the Court approved the portion of the order of refer- 
ence requiring the accrual of salary paid to the plaintiff 
before computing the profit to be divided 25% to Kelley 
and the remainder to Bishop. 


If Bishop has any similarity to the case at bar, and 
if its implied holding is of any assistance here, it is that 
fire salary paid to, or accruable to, the account of Kel 
ley is, like the first $100,000.00, payable under the 
Agreement in the case at bar, when Miles was shown to 
ive yealized a net return of 3% of Contract receipts, 
properly to be accrued before determining, in Bishop, 
the number of dollars, if any, to which Kelley was en- 
titled under a division of the profits, and, in the case at 
bar, the question as to whether Locke was entitled to 
anything in excess of that first $100,000.00. 


Appellee has failed to favor the Court with any ex- 
planation as to how, and in what manner, Kales v. 
Houghton, 190 Cal. 294, 212 Pac. 21; Bernstein v. Strot- 
meee ls Cal. 2), | P. 2d 8; or Bomadon v. Peterson, 
86 Cal. App. 753, 261 Pac. 520, have any bearing, or 
are of any assistance in the case at bar. (Appellee, also, 
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it is noted, has failed to follow here, as in all other 
citations to California cases, the rules of this Court, 
that citations are to include National Reporter System 
citations, Rule 18.2(a).) 

Kales involved an across the board, 50/50 profit and 
loss arrangement. The similarity between it and the 
case at bar is absolutely non-existent, and it provides 
no help. 


Bernstein does not help the Appellee, but is apposite 
as to the Appellant. There the plaintiff was to receive 
$10,200.00 in cash in semi-monthly installments of 
$212.50, and 20% of the net annual earnings. The clear 
implication is that this “salary” (like the initial $100,- 
000.00 after 3% of Contract receipts is set aside for 
Miles in the case at bar) was recognized as being con- 
sidered an expense before determination of plaintiff's 
further share of the profits. 


Boradori also is apposite as to Appellant’s position. 
The $200.00 per month salary (like the initial $100,- 
000.00 after 3% of Contract receipts is set aside to 
Miles in the case at bar) apparently was set aside as an 
expense before determining the plaintiff's share of the 
profits. Further, the rent paid by the grocery business 
to the employer (like the first 3% of Contract receipts 
in the case at bar) also was set aside before determining 
plaintiff’s share of the profits. 


Rogers v. Hid, 289 U. S. 582, 77 Law Wes 
53 S. Ct. 731, 88 A. L. R. 744, holds nothing more than 
that a provision of a bylaw was not contrary to the 
charter, because net profits, as used in the bylaw neces- 
sarily had a different connotation than as used in the 
charter. Again, this was a simple across the board 
profit-sharing arrangement, and again, the case, if any- 
thing, supports the Appellant’s position, as obviously the 
regular salaries payable to officers (comparable tome 
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initial $100,000.00 after 3% of Contract receipts is set 
aside to Miles) were deducted as expenses before arriv- 
ing at the bonuses. 


We have potted out in our Opening Brief that 
Winkleman v. General Motors Corporation (D. S.C. D. 
N. Y.), 44 Fed. Supp. 960, is not available to support 
Appellee’s position, but, on the contrary, supports that 
of Appellant. Although that Opinion is a lengthy one, 
it does not disclose, on its face, the precise issue which 
the court was determining by the language quoted by 
Appellee. Certainly, it was not dealing with the question 
as to the 7% of capital set aside before the bonuses were 
arrived at. Moreover, it is manifest that it was not deal- 
ing with the question which Appellee would have this 
Court believe to have been the question there, and that 
Appellee would have the Court to believe to be the ques- 
tion here, namely, whether or not, in an across the board 
sharing of profits, the bonus of any given officer should 
be added to expense in determining that officer’s bonus. 


Except for what we consider to be the legitimate com- 
parison of setting aside 7% of capital from profits to 
the corporation with the setting aside of 3% of Con- 
tract receipts to Miles, both in the first instance, 
Winkleman otherwise is just not our case, and the lan- 
guage quoted does not control it. 


We come now to the Annotation in 49 A. L. R. 2d 
1136. Considered in the light of this Annotation as a 
whole, and in the light of the authorities cited in sup- 
port of the quoted statement, it constitutes nothing more 
and nothing less than a statement of the obvious, 
namely, that in an across the board profit-sharing ar- 
rangement between an employer and an employee, or em- 
ployces, the share set aside for the employees is not 
properly to be diluted by considering any portion of that 
share to be used in determining the bonus for the em- 
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ployee, or the employees, sharing in that pool. This its 
confirmed by some of the authorities which are cited for 
the proposition, and particularly [Vinkleman, supra. 


The Annotation follows the reporting of Harvey v. 
Missouri Valley Electric Co. (Sup. Ct. of Missouri), 
268 S. W. 2d 820, 49 A. L. R. 2d 1124. Te ison 
this case that the text writer drew the language quoted 
by Appellee. The question there was whether or not 
bonuses paid for the previous year, but paid during the 
current year, should be deducted as an expense in ar- 
riving at the bonuses to be paid during the current 
year, and the court approved such deduction upon the 
basis that there had been acquiescence in this procedure. 
This case, therefore, does not stand as authority for 
the sweeping statement in the quotation, but, even if it 
did, as we have pointed out above, the quotation, if cor- 
rect as to an across the board profit-sharing arrange- 
ment, is not applicable to the case at bar. 


Appellee’s reference to certain sections of the Civil 
Code suggests that Appellee is now taking the position 
that the Agreement, which is the subject matter of this 
case, is ambiguous, since it apparently is requesting 
that the Court interpret the Contract against the promi- 
sor (Miles). This is contrary to Appellee’s position at 
the trial that, on the main issue as to the inclusion of 
$100,000.00 for the purpose of determining whether 
or not Locke was entitled to more, the Agreement was 
not ambiguous. In any event, arguing that a non-am- 
biguous Contract should be construed against the 
promisor is a weak but futile reed where a litigant is 
attempting to induce a Court to construe an agreement 
contrary to its express and unequivocal language. We 
are somewhat puzzled by Appellee’s sentence beginning 
at the bottom of page 17 of its Brief, and, since it is 
unintelligible, we must guess as to what is meant. Pre- 
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sumably Appellee is intending to say that the mere fact 
that Miles initially accrued an amount as being payable 
under the Agreement does not have any bearing on 
the amount actually payable thereunder; if so, we agree. 
But here we part company, because, in the very next 
paragraph, Appellee argues that Miles placed a con- 
struction upon the Agreement contrary to that for 
which it is now contending, and that this, in some man- 
ner, supports Appellee’s position. This is such a fal- 
lacious argument as to approach frivolity. Indeed, 
Miles did initially accrue $135,000.00. Under its meth- 
od of accounting, and under the facts as it then knew 
them, it could not do otherwise. Indeed, portions of 
this, necessarily, were reflected in its Annual State- 
ments filed with the Renegotiation Board. Again, this 
was consistent with the Rules and Regulations of the 
Renegotiation Board, and Miles had no other choice. 
Appellee then says that at no time did Miles inform 
the Renegotiation Board that any sum less than $135,- 
000.00 was payable under the Agreement. The signifi- 
cance of this fact is completely lost upon us. An ex- 
amination of the Renegotiation Reports, which are in 
evidence and before the Court (see p. 14, O.B.), against 
the background of the Renegotiation Law and the Reg- 
ulations thereunder, shows this to have no significance, 
Appellee well knows that it does not, and its statement 
appears to be calculated improperly to argue or sug- 
gest misconduct or wrongdoing on the part of Miles. 


The Renegotiation Law and the Regulations permit 
a Government Contractor to report renegotiable busi- 
ness upon an annual basis which, of course, means that 
all renegotiable receipts in any given year are aggre- 
gated for gross renegotiation receipts, all renegotiable 
business costs and expenses paid or accrued are offset 
against such receipts, and resulting renegotiable prof- 
its are then examined, in the light of all of the cir- 
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cumstances, to determine whether or not they are ex- 
cessive. Moreover, the law expressly provides that the 
accounting methods, if conforming to accepted stand- 
ards, are to be accepted by the Renegotiation Board in 
making these annual determinations (50 U. S. C. Sec. 
ZIG), 

The evidence shows, without contradiction, that 
Miles maintained its books and records on a percentage 
of completion basis; that it initially established $135,- 
000.00 (having no other or better means of estimating 
the same at its disposal); and annually offset against 
Contract receipts portions of this until and including 
the year 1959, when all thereof was so offset. The law 
and the Regulations provide that where renegotiable 
receipts in any given year are less than $1,000,000.00, 
the only filing required for that year is a Statement of 
Non-Applicability, and that, if the Contract receipts 
are less than $1,000,000.00, in any given year, the 
profits for that year, regardless of the amount of them, 
are not subject to renegotiation. 


The evidence shows that in no manner could it have 
been determined, prior to the end of the year 1959, 
whether or not, by whatever manner the Contract was 
interpreted, that Locke would be entitled to $85,000.00 
or $135,000.00. Therefore, by the time this question 
could, by any stretch of the imagination, have been de- 
termined, the facts were such that the Renegotiation 
Law did not require Miles to report any revision of the 
amount which it previously had estimated to be the 
amount payable under the Agreement. 


In any event, so long as Miles was threatened by this 
litigation, with the danger of an adjudication that $135,- 
000.00 might thereby be determined to be payable un- 
der the Agreement, it was neither justified in revis- 
ing, nor required to revise, the estimate. 


So 


The same comments, of course, apply to Appellee’s 
argument concerning Miles’ Tax Returns. The pro- 
priety of the initial accrual of this amount is not open 
to question, Appellee’s apparent argument to the con- 
trary notwithstanding, and, according to all sound ac- 
counting and tax principles, it should not, and cannot, 
be held to have been required to take back into income 
the $50,000.00 differential unless and until this litiga- 
tion is finally determined in Miles’ favor. 


Nor is any significance to be attached to the pur- 
chase by Miles of $135,000.00 in Treasury Bills. Ap- 
pellee apparently is criticizing Miles, in attempting to 
gain some “mileage” (no pun intended), at Miles’ ex- 
pense, for prudently establishing a reserve to meet a 
contingent liability then subject to litigation, and, at the 
same time, performing a function encouraged by the 
Treasury Department of placing these funds at a mod- 
est interest rate with the United States Government. 


We need not belabor Appellee’s further attempt to 
gain ‘mileage’, at Miles expense, from the fact that 
Miles continued to carry the $135,000.00 upon its books 
(adequately answered above), or Appellee’s statement 
that “Not until the commencement of the instant action 
was Miles’ position any other than that $135,000.00 was 
payable under the agreements.” Appellee, in making this 
argument, is fatuously suggesting, by implication, that 
Miles should be held to have been sufficiently clairvoyant 
to guess, before all of the information was at hand, that 
the arithmetic would work out to a gross amount of 
$100,000.00, and that, having failed to do so, the deci- 
sion in this case should go against it. 


ee ane 


Reply to Appellee’s Argument III. 


If we were to buy this argument with all of its im- 
plications, there would be no other conceivable conclusion 
than that Locke’s assignees are not entitled to more than 
a gross of $100,000.00, and a net of $85,000.00. 


It never has been contended, either in the trial court 
or here, that “Contract receipts” from the Government 
were anything other than $22,611,439.58. Specifically, 
we have never contended that the recovery (which was 
well after May 13, 1960) of $316,792.51 from the settle- 
ment of the J. E. H. Construction-New Amsterdam 
litigation was to be added to Contract receipts. 


However, the evidence is unrefuted that Miles incur- 
red very substantial costs in completing, itself, the work 
required to be performed by J. E. H. Construction As- 
sociates under the Subcontracts of that Subcontractor. 
[Ex. BF.] ‘These costs as of May 13, 1960, stood@as 
costs expended by Miles in connection with the perform- 
ance of the Capehart projects. We always have con- 
ceded that a recovery of these costs, as well as any other 
recovery of costs previously expended at any time, are 
properly to be used, not by way of increasing Contract 
receipts (for they patently are not Contract receipts), 
but, we think properly go to reduce costs, and thereby, 
and to that extent, increase net return. Although Ap- 
pellee now appears to be arguing, against itself, that 
this should not have been done, we feel, and always have 
felt, that it is proper. If we correctly read Appeie- 
here, it is saying that Miles’ answer to Interrogatory 
No. {1 forecloses consideration of the fact that the fig- 
ure therein contained, of $20,504,090.61, was in fact a 
net figure after the reduction of costs resulting from the 
J.E.H.-New Amsterdam recovery. 


Thus, the last sentence of this arguinent is literally 
correct in stating that recovery was not utilized in in- 
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creasing receipts, hut it is incorrect in its implication 
that the substanial post-May 13, 1960, recovery was 
not taken into account. It was taken into account by 
way of reduction of costs |x. BI]. and is reflected 
in the figure set forth in the answer to Interrogatory 


No. 11, 
Reply to Appellee’s Argument IV. 


We do not contend. and never have contended, that 
Miles was entitled to delay the calculation of net return 
beyond tie tune that the information was available to 
calculate it, and thereby delay payment. But Appellee 
has failed to tell us how it conceives that Miles could 
have computed net return as of May 13, 1960, when 
various contingent matters remained unsettled and unde- 
termined, and when no recovery had been had or was 
available in connection with the J.E.H. Construction- 
New Amsterdam matter. 


Appellee seems to be asking the Court to take some 
Sort o1 judicial notice of what it states to be “usual 
course Of practice of the United States. No comunent 
on this request appears to be necessary. 


Appellee patently is in error in its charge that Miles 
“Tails to illustrate one single expense paid after May 
13, 1960”. It stands undisputed that final settlement 
with the Mathis Heat Pump Company, attorneys’ fees, 
and other expenses in connection with the J.E.H.-New 
Amsterdain litigation (the very recovery which is abso- 
lutely essential to entitle Locke's assignees to more than 
$85,000.00 under the Agreements, by whatever interpre- 
tation), and the necessary costs and expenses of Miles’ 
defending itself against the Gary H. Reid and Texas 
Plumbing claims, all of which arose out of, and were 
directly related to, actual construction, all occurred after 
May 13, 1960. Manifestly, Appellee is quibbling when 
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it charges that Miles computed net return, but yet “con- 
tended, even at trial, that it was incapable of calculat- 
ing net return”. We, of course, did not make this sweep- 
ing claim. 


Nevertheless, it is perfectly obvious that any recovery 
through litigation, settlement, or otherwise, which re- 
duces costs, and thereby imcreases net return, thateany 
necessary expense incurred, either in any such litigation 
or otherwise, and completing and finally closing the proj- 
ect, and any defeat of a contended for position which 
would increase costs, necessarily affects the computation 
of net return. Since the Texas Plumbing actioned 
not, at the time of the trial, and as yet has not, reached 
finality, its resolution and the payment of costs and ex- 
penses incident to it necessarily will affect the precise 
amount of net return. 


However, there necessarily comes a time when, as a 
practical matter, it is possible, through engaging in com- 
paratively simple arithmetic computations, to determine 
that remaining contingent claims will not affect the re- 
sult, one way or the other. This now applies to the 
Texas Plumbing claim, a matter directly related to the 
actual construction, the amount of which, with a fair 
estimate of litigation expense, will not affect the result 
under the October 8, 1956, Agreement, as amended, re- 
gardless of how it is finally determined. 


But until the final resolution of the Gary Reid claim, 
it was not known, and it could not be known, how that 
final result, whether considered singly or in combination 
with the Texas Plumbing claim, would affect the final 
result under the October 8, 1956, Agreement, as amend- 
oak 


Although Appellee accuses Miles of taking the po- 
sition that attorneys’ fees, court costs, and expenses 


Sg 


incident to the very litigation in the case at bar were 
to be considered in determining net return, we state, 
unequivocally that this is not, and never has been, 
Miles’ position. The litigation in the case at bar 
necessarily stands on an entirely different footing than 
that arising out of and related to actual construction 
tder tie Contract between Miles and its Subcon- 
tractors, or their sureties. 


Conclusion. 


For the reasons advanced in Appellant's Opening 
Brief and above, we feel that the Judgment of the 
District Court should be reversed. 


Respectfully submitted, 


Forster, GEMMILL & FARMER, 
By Rospert MM. Sweet, 
Attorneys for Appellant. 


Certificate. 


I certify that, in connection with the preparation of 
puicwisrier, & have examined Rules 15 and 19) of the 
United States Court of Appeals for the Ninth Cir- 
cuit, and that, in my opinion the foregoing Brief is 
in full compliance with those rules. 


Ropert M. Sweet. 


APPENDIX. 


Analysis of the Opinions in Shields v. Rancho Buena 
Ventura, 38 Cal. App. 696, 177 Pac. 499, and 
Shields v. Rancho Buena Ventura, 187 Cal. 569, 
203 Pac. 114. 


In the first Opinion, it is disclosed that the plain- 
tiff was the owner of a little more than a quarter of 
the capital stock of the defendant; that the operation 
of the ranch had been unsuccessful, at least from a 
cash point of view; that the shareholders had been 
required to make advances to the corporation to keep 
the project going, apparently to the displeasure of the 
other shareholders; and that the contract in question 
was negotiated with the end in view of attempting to 
eliminate further cash contributions by the share- 
holders. The written agreement provided that the plain- 
tiff was to keep a record of 


[Teceimic ata expenditures .. . and shall pay 
and discharge at his own account and expense all 
of the expenses of conducting, farming and man- 
aging said ranch and property, and everything done 
or to be done under or in accordance with the 
teams of its lease, ... ; and the proceeds of 
said ranch shall be first applied upon and in or 
toward the satisfaction thereof, and after all of 
said charges and expenses are first paid, the 
[plaintiff] shall have and receive for his use and 
benefit and as full compensation for his services, 
fifteen hundred dollars for each year ... , and 
all of the rest, residue and remainder of said pro- 
ceeds of said ranch in excess of the expenses 
thereof as aforesaid shall be paid over .. . to the 
[defendant]. (Italics added.) 
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It was further provided that the household and liv- 
ing expenses of the plaintiff and his family should be 
considered a part of the expenses of running and main- 
taining the ranch, and should be charged to and paid 
for out of the proceeds thereof, but not otherwise. 


While the second Opinion appears to characterize the 
arrangement between the parties as an employment 
agreement, this obviously was done for the sake of 
simplicity, and, in the posture of the case at that time, 
reached the same result as if the agreement had been 
characterized, as it truly was, and as the written agree- 
ment so states, as a lease. The plaintiff was, in fact, 
a tenant farmer entitled to his living expenses plus 
$1,500.00 per year, if, in each year, the operation of 
the ranch produced this amount of money over and 
above the expenses of operation, with the out-of-pocket 
living expenses of the plaintiff and his family to be 
considered as a part of the expenses. 

The first Opinion held that plaintiff had not pro- 
duced sufficient evidence to show an excess of $1,- 
500.00 in each year of operation. 

The second Opinion held that the plaintiff had ade- 
quately shown this, and, in addition, had shown him- 
self to be entitled to reimbursement of some $1,400.00, 
net, invested by him. 


